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( l) 

in:x.nisi'3tent with the appell?..r1t' s rights under ss 1 L1 and 16 G.f the Bill 

of Rights,, aad does not constitu~e a justified limitation in termz:: of s 5 

of that _tu:t. A dechiration or ir1.dication is also sought that tbe se,:tion 

breaches d:e appellant's, rights under A.rticie3 19(2) :n]cl; 21 ,:,f fhe 

International Cu:renant ,)a C~vil f:lnd. Political Rigb.tt: a::ld is not 

justified under Articbs 19(3) or 21. 

f) As ~l tentative point, the ,:1,ppel1ani.: cc••i.ltends th::it the dec;:s1on of the 

Attorney-Genera.I to ,c:ons5nt to the Ici.ying cf the infr:innation was 

unl:nvfol a.nd/or unreasonabJ.e. This matte,· i.;vas not press•:::d at the 

hearing of t'.1e app1::aL 

g) The sent,~:ace L~ rruu11fostly excec;s1ve. 

Tlze aJ~oellant 's submissions 

Tbe i:IppeHant E',ubmit:; that the District c--::ourt Judge ·wn:mgly 8:.pproacheci 

.lifoone:'1 v 7 T • 'Q ., r ,, • r2 ~ ,.) '] ,, -,. 1 '?''[ R C ' - • :i ana L,terature hoar·d cy .:.\£!),'.e1,v L Utt, 2 l ,iL. .• _, ) '.?,no. rrnsrnterprete1 

the n1ercta] element. The appellant argu,cs tha1'. •Nhile thf, Di.stri;:-t Court Judge 

purported tc apply }.{oonen, he did not rio so es.E:entiaUy because he E'tart:;d ·;vith a 

eoasideratic.n of s l l(l)(b) and not with E consideration of the rights involved. 

c,veran s1:iJm1i::w~on is that the Judge has not adoptto E rights centred appro,,;.~11. 

,~f,'l 
Jr.De 

r7r,] 
1.·~-J_ In this co:rrt,e:;:t, the 2.ppel1ant emphasises the importance Gf frtc:dorn cf 

ex:pre:ssir:::m and paiticularly that of politic::J e.xpression with reference, for example, 

tc, the f0Hov,rh1g ,Jrbserva.tion of Elins J (as she: then was) in Lcmge 1, A_:kinson and 

'Tn a system of re:presentafve democrncl, the Lranscenden'.; p1:bFc i.rr'.erest in 
thr:: development and e11,.xJuragc-rner1t of political discussi,)n extends to every 
m':-.mber of the conmmriity." 



' . 

[21] The appellant submits that however offensive, shocking, obnoxious, 

upsetting and challenging, the appellant's actions may appear in the eyes of some or 

even the majority of New Zealanders, his act of burning the flag was symbolic 

political speech in a free and democratic society fully protected by ss 14 and 16 of 

the Bill of Rights. 

[22] The error in approach to s 6 of the Bill of Rights, the appellant says, is that 

the Judge has treated s ll(l)(b) as only having one meaning when, in fact, it is 

susceptible of a broad range of tenable meanings. Although not explicit, the 

appellant says that the District Court Judge appears to have adopted the meaning of 

"disrespecting" as equating with "dishonouring". 

[23] The appellant submits that the Court should interpret "dishonouring" in its 

sense of "defiling" and imputing an active and lively sense of shaming and/or a 

deliberate act of callousness. Examples of such conduct might include intentionally 

urinating on the ashes of the flag or knowingly blowing one's nose on it. 

(ii) Submissions for the respondent 

[24] The submission for the respondent is that an analysis of the statutory scheme 

leads to the conclusion that there is only one tenable meaning of "dishonour", that is, 

being to deliberately treat it with "disrespect" or "to treat without honour or respect". 

Accordingly, it is submitted that the District Court Judge has correctly approached 

the Bill of Rights. 

[25] By passing the Flags, Emblems, and Names Protection Act, it is submitted 

that Parliament expressly recognised the flag to be the symbol of the New Zealand 

Government and people. The respondent argues that the statute is legislative 

acknowledgement of the esteem and respect with which the flag is to be held. Its 

significance is as a symbol of statehood and the allegiance of New Zealand citizens 

to their country. 

[26] The submission is that in passing s 11, the intention was to give a wide 

protection to the flag from persons who might otherwise abuse or vandalise it. 
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th~tit in tha~ c::i.se Ivir Johrnon's political express10n ",;vas restri::;ted bec':luse of the 

conter,,t or the rness2ge ths.t he conveyed aJJd so the Stat::/s '-~-sserted interest i:1 

-pressrving 1:he ::pecial :,ymboEc character of the flag ,_vas to be s1Jbjected to the "m0st 

exacS,r:g scruti.ny", 

[:~9] Brennan J testated fa:: "bedrnr.Jc'" principle underlyiEg th,e First AmendrneEt's 

protectii.Jo 1Jf free speech, namely, that the Govemrnent may not prohfbit the 

expre3s10~1 c,f an idea sh1.ply beca-~'se sr.:.ciety finds the idea it[:e]f offem:ive or 

chsagw::able . .Ass noted abow, {he majc,rili:y did 1101: doubt the legitin-,atc: interei~ts of 

the Government in makir;_g effo,rtc:: to preserve the flag. H'J'Never, th2,t was not to say 

protest. Brennan J :;aid t;1at the 'Way to preserve tl1e ffog's special roie i:2 not to 

punish those who foel c:iffr:.rertl;/ ,ibout these marters but t:o persuacle thc,:1,1 that they 

are 'Hrong. 

f.60] a scncvrnng deciaion, Kennedy .J noted tI1ac the bard fr:.ct ,_vas that 

sometimes C(mrts rn'Jst make dec[s1ons th;:;,t Judges du not like hut mak::; them 

because they are right i:n a sense that the hn:v and the 1Constitution as the Judge sees 

them, compels the result 

[61] Chi;;'.:f Ju:;tic::;: RehnqniGt, vVith 0Nhorn 1,.Vhit:;;\ J a.net 0'()::-nror J joined, 

diss:entecL Th~ Chief .Justice emphasised the uniqt:::: position cf the American :flag as 

a symbol of th::: A,11.eri~~an na~ior,,_ He s,::nv that unicquern:::-:ss a,:; jw;tifying G, 

Gov,~mmentaI prnhibition against flag 1.:.:uming in the way that Ivfr Jobnsorc. had done. 

The C'.hief kstice ,:hen revicyved tb.e bisitory of the flag and i~s syn1bolism, 

He concluded th;1i: the i\r:1er:can flag thl·ougl1out more than 200 years of history h:1s 

ccme to be foe "visible symbol" embodying the American nation. The flag w;as not 

sim:Jly another idea or point of ';ie1.;v co:mpetiag :for recognition in tht m,nkeq:_,la,~e of 

ideas. The Chief Justice a.lso placed some emphasis cm fae fa~t that tJ deny 

Ivfr John;;;on !his form of s,p,eech v11as to deny him one of 1nany n1e::u;s of "synfbolic 

sptech". Fhig burning, he sa.id is, '\he eq1,ivalent of an inarticulat,s grnnt or roar 

thcrt, it seerns fr-tir to sa;, is rnost likely to bt jndulged in not to expre,ss rmy particular 

idea, but to a:-rt.r.~onize others." 
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fonn of dishon,o,1ir or di:-::respect a1.:1d not a tme altema,'.ive h:1' or substitme for 

'\iishonour". 

[81] Looking aI 1:}1e .::tatutory scheme a5 z. o;vhole, there is scwne support frn the 

respornient's view that there is just the one tenable meaning, ~-:i.mnely, that adopted. by 

tl:e District Court Judge, Ho-wever, the betiter vie1N is th2,t the s~2:Iute does allow of 

the na1Tovver rnea11ing of '•vilify"'', If that mear,ing is adopted, as s ,5 c:f the Bill of 

Righrn demands that it muEJt, I consider s 11 (1 )(b) can be rea,e~ consistently v1ii:h the 

Bin of ]lights. H,::rwever, I do not acc;;;,pt the respcmdent's submission tl:wt the 

:3;ppeUant's conduct •Nould fa~l foul of' this nm.To.;.ver definition c,f '"dishonoF:-", 1.e. 

0115 ~imlted to dishonour in the sense of vilifying. 'That v,1ould have requi::·ed so1]1e 

additio:oa1 actjon (J.U the appellan.t's 9rirt beyond a syrnbolic burning of the :fiag. J\1y 

decision is of' ccr:1rne ::onfalcd to this partilcv!ar appellant's G!:)nduct. "ivVlwJ .:>ther 

,xmduct may come v,rid1in this m1rro·,.;;1er intei:-on'::tation of "cli:shonour" is a matter for 

a difterent case, 

(82~ On this basis, that is, that the prohibition on the appellant's co:c.duct is not a 

justified liirdl: cm the right to freedom of expression a:1d does not come within the 

proper BiU of Rights consistent interpretation "'Yf s ll(l}(b), the appeUant's 

conviction carm.ot ::-,tandL 

t:8:3J It is not necessary therdore to consider 1,:he :?'.ppellanf s argument for a 

If it v1as to be seriously considered, it should have been expressly addressed in the 

Notice a,il the }\f otic1:: of Appeal should have been served on the S,.::,Ecitor-Genernl. 

r,- 1"' r J • t T ' I • ·1 .• 1 • l t>,-j n tae c1rc1.m1s.ances, 1 Go not ni::cu. to crJn:slC -er the appea agamst sentence .. 
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(}verseas f1a.g d.es1ecratio11 lavls 
(T21ken from http://vVVv''N.a_ph.gov.au/lfrnary/puhs/bd/2P03-

0.::l/0L!.bd0L\2.htrn#A.ppendix) 

Penal Code p1·oru.bits those wh(l in a malicious rr1EL1"1.net and at a public oecasion or a 
fnnction open to foe public, insults, brings into c,.:mternpt or belittles the flz1g 
displayed frJr official purposes or the national or state 81.nthems of the Austrian 
Repub!ic or its States. The p,,3naHy fa imprisor,.ment .-:cifup to 6 months or a fine of up 
to 360 tirnes the fixed daily rate. 

Canada GUIT~ntly ha3 no legi.slation but th·:re have been ati:ernpts nn 2001 cmd 2002) 
b·1, ·JJ·1riva,::e r11embers to l11troduce flag burnin':r lel!tslation. 

C ' -- '""-' 

Unde1 the (\iminal Cod,e the pena1ty- fr,r insulting the n.ation,11 r1ag is vp to three 
years imprisonment An eztract from an 'Jnofficial tr:mslation of the Code reads: 

Chi11e2e Crimi!1al Code. Artid~ 299, Wb.oever purp1osely insults the 
nationd flag, naSor;al emblexr1 of the P11C in 21 pub~ic y1lace with sw::11 
:·ne,thoo.s as b-1n:3ng, des,mying, scribbl:ing, soiling, e.nd trampling i3 to be 
sentenced. to not more than !hree years of fixed-term imprisonment, ::;:cb-;inaI 
detentior., contrnl or deprived •)f pclitieal i·lgbts, 

lkmg ~:(ong'£ l·T2tional Flag and N;;,.tio:nd Emblcia Ord.inmm~, Chapter 2•:i0l, 
S,ectio11 7 states: 

Pr,c;,tection of nadona.1 flag 1:1nd emblen;: 

A pe,'ic:tn ·who deseerntes the rn,tiomei flag or :-iationaJ .~Eiblem by :peblicly 
and ·.1i;ilfoty burning, Irmtib.ting, scnrN1ir~g m1, defiling or trampling on it 
,:.:ornrnits ,c1 offo~1cc a.rd fa liable on conviction to ,! fine at Ievel 5 2.nci to 
:mprisomnent it;:;:,_. 3 years. 
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Japan 

The~·e is no frnv against damaging th~, Japanese flag however there are lmvs th2.t 
preveat the bi.1ming of foreign fl2,gs. as this may be offensi·1e to the foreign !~~untry, 

Porhrgal 

Portugr1es•e Penal Code E12.kes ~t a~1 offence fbr: 

i-\r.yone w'2o by wo,·df;, gesture::, in ·Nriting ,c,r 1:,y any ofr;er n:.eans of peblic 
comrnunic2tion, desecrates thi; Republic, national flag or the natio:0.2,1 
anthem the symboi.s or en:ib1erns of the Portuguese sovere~gnt:r, or in any 
o~her ·;va/ fr,ils to pay ihem. their du,e respect shall be punished v1it:h a prism1 
sen''.ence of up to 2 ;.1·;:;:;,,rs or ·v'.rith a pecun;:o.ry permlty of up to 240 dc:ys. 

There ls no lff••N relating to the desecration of Norway'. s own fiag br1t there is a 1,(,-,;; 
protecting the flag or rnrtional coat of EHTY'lS of a fi:lfeign country. 

Turkey 

The website states that infi:mruition 5:orn guides, v111:itten fer trB.vellers to Tur~:cey, 
state that it i.s against the law to insult the Turkish nation in any 'Nay. This includes 
defacii:12: or destroving Turkish cum-;ncv or the national fla112: and insulti:n2' the 

~-" o' r_.• d _. i_.l 

fouader, ittaturk, or the presideni: of thr~ Re1;iublic of Turkey. 




